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Th* lutbon of the Surgeon Oweral's report liter reftnini to five 
studies (BJacfc Knew at si, Pukaadcr, Said ft al (1971) (Ex E313) sad Imnos ct ad 
( 1985 ) (Ex E192)) conclude: 


TSo* itudivm const**** in tMr tkmantoudan of accea chronic 
middle car affusion^ a sip* cf ehronk car Hscom, k ohildrm exposed to 
paremal xiparette smoke. P oten tial confounding foetot* for midelk car 
effusions should bt amtned carefidfy t* fa** SkdlMSi IHe long-term 
implications of tilt axeas middle nr problems dtsente fmher wnJfy^ 


The number of studies whkb hive examined the assodatioa betwven 
otitis media end passive saoktaf t» baited end there an tone question is to the 
consistency of data and the methodcJoiy of the studies Nevertheless the studies by 
Black end Kraeoe; offer substantial rapport for the hypothesis that exposure to 
environmental tobacco smoke otusee recurrent otitis media Is children. Dr Nolan 
and Professor Landau are both dbtiaguiihed medical researchers and their views are 
entitled to respact The studies on which they rely were produced Of published by 
intitutioai of international Handing. 

Is contrast, the respondeat offered no detailed expert evtdanoe on this 

question. 

1 am not satisfied then k scientific proof of a etusal association 

« 

between passive smoking and otitis media, nobly because of the cautious note of 
Professor Landau’s answers hi mxMaumin&tian. Nevertheless, I am persuaded on 
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the strength of the oral evidence and the primary articles dial (hare was, m MM, 
more than & little evidence that panto toaAdif cium recurrent otitis media to 

children. 





It wit submitted oa behalf of tht respondent that the statement tn the 

n>- 

advertisement would be understood by the reader tt being aft sort then an 


express ion of opinion tad that iJ2 of the Act don sot operate to restrict publication 


of opinions on scientific iuues. 


The aittamest made to the advertisement ia not expressed to be an 
opinion, St j» an assertion of the state of the evidence oft the question whether 
dgaretta imoke causes disease in neoremohm. 


The statement must be read in the conian of the whole of the 
advertisement The paragraph which immediately follow para, 3 contain statements 
which support the view that what Ji laid in para. 3 itself is a referent* te tbe state of 
the evidence, at distinct from the eapremion of an opinion, as to the existence of i 
causal link between cigarette smoke end disease in non-smokers. The references to 
the work of the Institute of Cancer Research, the Amerlaan Cancer Society and the 
Harvard School of Pubhe Health are sfculeead so cause the reader to believe that the 
published views of those bodies represent the state of the evidence as to a link 
howesa cigarette smoke and disease in non-smoken. The reference to major 
reviews is oaleulated to induce the same belief in the reader, Thai * to say, what the 
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reader b told in pvt. 3 i* not that mow (naoadoiM person or body bold* in opinion 
as to the relationship between dgarette smoke and dbeasc k aon-wnobars, rathe? be 
U told wkai the state of the swUence b on the subject. In ay opinion most readers 
would read the advertisement Is tbit ny. To put the matter at the very lowest, and 
to borrow words used by Deane J in Trnmmms Butah^i o*v TJ^w^d v AuHabuaao 
frteat Tnrfmtrv EmeiewMi* IMm flgTSt 42 FLU 331 it 346, them fe » teal 0T flOt 
remote chance or possibility «jerdless of whether it b lam or mere than 509 that 


readers would understand the statement ts para, 3 to that way. 


In any event ( find it tapoufble to bebev* that a person who, on 1 July 


1986 or at any tint lubMquewiy, acquainted himself with the available evidence u to 
ths relationship between oparette smoke and disease In noMmokem could conclude 
that it was "little*- The evidence in the primary article* alone b such «to dory a 
rational basbibr the um of the phrase "little evidence", even K b be created as a 
SWiamrat Of opinion, In QWMti fiafflttaaa £&. T « Mirror V^papen Ptv 

a 

Uatiad (19B4) 2 FCR 82 at p.86 the Court said: 


"Mm stemm* for stums**, prcmim, prsdictkmt and opinions, do 
inwlvttomteymMof to maker of to statement at to dm* when 
to Bawnmt Is modi Freebety to tame uincipkt control to operation 
of $.32(1) wM raiser to to mikhg of sueh statements, A statement 
whisk tnvobes to sum cf mind of to maker ordtoHfy conveys to 
moaning (txpmsty at by tmpticatitm) tot to maker afto**iemmt had 
a particular stste of ntod whm to statement wot mads and* comment at 
least, tot tots was Mt for tot statement of mind if to meaning 
contained ki or convened by to statement 0 false In tot or in an? other 
respect, to mak/ng of to stase ment will hove contravened sS2(l) of to 

AC t Compare Lyons v CEBBO&Bdl £U UtBlltti, (tbSS) 

4? ALA 1M" 
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Hid there bees penuttve t&aterial which e&ted u it l h iiy i960 
which cut serious doubt upon the evident* ea&cd by the applicant to respect of ail 
the diseases the position any well hive been different In Out cue them would have 
bean room for an argument that there was a besiafer the mating of the statement in 
the advertisement, whether that statement be regarded as one of (tact or one of 
opinion. Bm that ii not the caao. 


(12) 1 Aaaakuam had &1k 


Although this defence was pleaded, ft was not developed at any length 
by counsel for the respondent The advertisement appeared oa 1 July 10S6 and on 
25 July 1PW the applicant complained to the Trade Practice* Commission. It was 
reasonable for the applicant to await the outcome of la complaint to toe Commission 
before commencing its own prooeedinff. It wu not untfl the early pan of 196? that 
it became apparent to the applicant that the respondent was not prepared to fully 
retract the statements made to the advertisement The application in this Court wit 
filed on 11 June 1987* 


In these dreunsmnees, I think them it no substance to toe defense 
baaed on laches, acquiescence and delay. The delay to commencing the proceedings 
w«i net great, nor was the respondeat prejudiced by such deity as occ ur red . 
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(IS) Dterttofl 


The» i» do reeea& why in the eaerehe of the Court’* tterrtoe the 
applicant should be raftered relief to wfatefa h h othenvire entitled On the contrary, 
then ii i strong public interact in the respondeat being prevented from melting the 
statement that there la little evidence end nothing wfaiflh prow that cigarette imoka 
causes dlseam in nowmolmra Active smoker* are Uke!y to be milled or deceived by 
the statement into believing that their tooting doer sot prejudice the health of noth 
molten, particularly small children- Non-smokers are likely to be deceived or milled 
by the statement into believing that dguetta smoke does not effect thefr Own health 
or the health of their children. There ere serious matter*. 


In the early stages of the Utigadan the respondent made as opes offer 

t -■ 

of Mttlement which wee rejtctad by the applicant. It wat made plain by counsel for 
the respondent that the rejection would be relied upon on the question of costs 
should the respondent lose me proceeding!. However, I did not understand counsel 
for the respondeat to argue fat final address that the rejection of the offer of 
settlement wre relevant to the question of dtaoretion. Whilst I have some difficulty in 
teeing how the rejection Of the offer of settlement could affect the exercise of my 
discretion to gram retief* I am prepared to reconsider the question should the 
respondent wish to put any further wbmtaJen on that matter. 
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(14) &M 


The applicant seeks not only h^unethv relief but abo in order that the 
respondent puWkh a eorreeting edveitiae m e m . It is entitled to ii\)unctivs relief in 
appropriate term*, but l do not think I should stake an order that ,the respondent 
publish an advertisement cor r ec t ing what was laid in the advertisements published on 
1 July 1996 and in Jinuaiy 1997. 

Bo much dm* has pasted riaee the advertisements were published that it b 
unrealistic to think that aemben o t the public who might read a correcting 
adVenUement would have any clear recollection of what was said in the original 
advertisement. I think the flct that the respondent will be enjoined from making; the 
offending statement in the future k sufficient vindication of the interests of the 
applicant and of the genera] public. 

i *’ 

Z direct the applicant to Se and serve draft minutes of the orders it 
seeks within fourteen days of this date. I direct the respondbat to file and serve 
within twenty eight d*yi of this date draft minutes of orders it proposes that the Court 
should make. I reserve the question of costs. The matter is to be relisted on a, dam 
to be fitted for argument on question of costs and for settlement of minutes of orders: 
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